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QUESTION PRESENTED 


Whether or not the government counsel's conduct in making 


oral suggestions of dezth without medical proof of the same improperly 


victim named in the indictment as an issue in 


diced the rights of th: 2: 


used to a feir trial in violation of the Fifth 
Amendment of the 


z tac Von 


tit ttion of the United States? 


References to rulings - 


- 2cone 


This case has not previously been before this courc. 


JURISLICTIONL L STATEMENT 
STATEMENT OF CASE 

STATUTE AND KULE INVOLVED .. 
STATEMENT OF POINTES ......, 
SUMMARY OF ARGUMENT 
ARGUMENT... 

I, When the United States Attorney in his opening remarks 
in the voir dire and in his closing argument to the jury 
made a gratuitous reference to the death of the com-) 
plainant, to bolster his case, without introducing evidence 
of the death of the decedent during the trial he prejudiced 
the rights of the accused to a fair trial 
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FOR THE DISTRICT OF COLUMBI¢ CIRCUIT: 


Criminal No. 1297-58 
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vs 
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APPEAL FROM THE UNITED STATES DISTRICT COURT FOR 
THE DISTRICT OF COLUMBIA 


BRIEF FOR APPELLANT 


Jurisdictional Statement 
| 
This is an appeal from a judgment of conviction in the Court 


below. Appellant was convicted in a two count indictment which 


charged him with assault with a deadly weapon and mayhem in vio- 
| 

lation of section 502 and 506 respectively of the District of Columbia 
| 

Criminal Code of Laws, 1961 Edition. Appellant was sentenced to 


a term of from two to ten years imprisonment to run concurrently. 


Appellant was granted leave to proceed on appeal without prepayment 


(2) 


of cost and his appeal was duly noted. This being a final order of 


the United States Districc Court for the District of Cotumbia, juris- 


(3) 
Statement of Case 
On July 29, 1968, the appellant was indicted in two counts 
charging him with the criminal offenses of assault with a deadly 
weapon and mayhem in violation of Title 22 sections 502 = 505 


| 
respectiveiy of the District of Columbie Criminal Code of Laws, 


1961 Edition. This indictment charged that appellant had, the first 


count: | 

"On or about May 10, 1968, within the District of 
Columbia assaulted Henry Griffin with a dangerous 
weapon, thatis, a knife. "' 


The second count: 


"On or about May 10, 1968, within the District of | 
Columbia appellant William L. Miller willfully and 
maliciously maimed and disfigured Henry Griffin | 
by striking him in the right eye, inflicting injuries 
which caused permanent destruction of the right 
eye of the said Henry Griffin, " 


Following a two-day jury trial appellant was convicted of 


both indicted offenses and sentenced to serve a term of from two to 
| 


ten years to run concurrently. (Original Record) 


| 
Defense witness, Francina Williams testified that defendant 


William L. Miller was her boyfriend (TR. 55) who visited with her 


and her three children intermittently at 1418 Columbia Street, N.W., 

(TR. 54) that her stepfather, Henry Griffin lived directly below her 

in a first floor flat. (TR. 54) | 
That on the afternoon of May 10, 1968, William L.. Miller 


had finished working construction that day and came to her apart- 


ment on one of his frequent visits (TR. 56). . .that during the 


(4) 
early part of the nignt they had gone down the hall to visit their 
neighbors Mr. and Mrs, Leroy Edmunds (TR. 50-57) where they 
=r wired for on hour or better, that during this visit among the 
four of them two six packs of beer was consumed. 

Mrs. Williams further testified that after she and Miller 
returned to her apartment an argument ensued about some financial 
matter. She could not reca!l specifically what led to this nor too 
clearly the contents of the argument. (TR. 58) She admitted 
occasionally raising her voice (TR. 58) but did not recali yelling 
as testified to ty the complainant. (TR. 6) She denies that defendant 
pulled a knife on her (TR. 59) and had it about her throat (TR. 7) 
as testified to by the government's witness. Defense witness does 
admit that some sharp words were exchanged but nothing violent 
enough to suggest she was in a position of peril. 


The witness testified that while in argument in her bedroom 


with the defendant she heard the kitchen door violently swing open 


(TR. 59) and moments afterwards saw her stepfather enter her 
bedroom with an upraised crowbar in his hand. 

That while entering the bedroom, the complainant was using 
profanity and swinging the crowbar; his first words were "What 
the hell is wrong upstairs?"’ (TR. 62) To which defense witness 
replied, "Miller and 1 is having an argument, and you don't have 
anything to do with it. Go on back downstairs.” 


The stepfather seated himself in a bedroom chair and said; 


(5) 


"This fight isn't over yet." 


Later that night, about 11:30 P.M. defendant decided to go 


veut vo a carryout shop for a cup of coffec, upon returning, He dis- 
covered he did not have 2 key and had to knock. : 

The defense witness, Oscar Williams (the eldest child of 
Francina Williems') testified that he heard the knock and started 
down the stairs to admit Miller when he was intercepted at about 
the fou.th step by his grandfather, who said he woald let Miller in. 
(TR. 9D. | 

The complainant opened the door and as the defendant 
entered, the complainant hit him on the head with a sashes abruptly . . 
then repeatedly. (TR.93 ) The defendant made several efforts to 
grab the crowbar but failed until about the fifth blow had landed 
on his head. After this blow, defendant grabbed the aes with 
his right hand switched it to his left hand and reached in his right 
front pocket with his right hand for his knife. Meanwhile, com- 
plainant was attempting to free the crowbar. Defendant suceeded 
in reaching his knife, removed it from his pocket and cut the 
defendant in the face, on the neck and any other area he could reach 
on the complainant's person. The complainant collapsed and fell 
to the sidewalk. The defendant discarded the knife and eeober at 
the scene of complainant's collapse and left. | 

Officer Butler testified that he found the knife lying in the 


gutter at the complainant's feet, more or less (TR. 20) while the 


(6) 
crowbar was lying on the sidewalk at about two feet from the feet of 
the complainant. (TR. 21) 

wr. George Heto's medical expert witness for the government, 
testimony indicates coer the last outpatient treatment of the corm- 
plainant was received on Ju 

in the voir dire (TR. 5) government's counsel told the pro- 
spective jury >arel the: the compiainant "was deceased and will not 
be available to testify at the trial'’ without adducing any evidence 
during the tria! to rebut the presumption that the beating sustained 
at the hands of the defendant was the proximate cause, 2 substantial 
factor, or contributory factor inducing the death of the complainant 
which lead the jury ineluctably to conclude in view of the advanced 
age of the complainant that he succumbed to the violent and vicious 
beating. 

The presumption that the beating sustained by the com- 
plainant is left as the cause of the death of complainant by the 
failure of the government's counsel to introduce any evidence to 
negative the cause of death by an autopsy report or supportative 


medical evidence and thus permitted government's counsel to say 


in his closing argument "Mr. Griffin told you what happened. At 


least he told you ina transcript. He wasn't here to testify." 
(TR. 19) 

The voir dire was prejudicial to the defendant and thereby 
impaired his right to a fair trial. (TR. 5) and (TR. 19) of sup- 


plemental transcript. ) 


(7) 


Statute and Rule Involved 


Title 22, D.C. Code, Sec. 502, provides in pertinent 


Every person convicted of an assault with intent to 
commit mayhem, or of an assault with a dangerous » 
weapon, shali be sentenced to imprisonment for not 
more than ten years. 


Title 22, D.C. Code, Sec. 506, provides in pertinent 
Every person convicted of mayhem or of maliciously 
disfiguring another shall be imprisoned for not more 
than ten years. (Mar. 3, 1901, 31 Stat. 1322 ch. 854, 
S 807.) 


Columbia Law Review, Vol. 60, 1960 


The Duty of the Prosecutor to disclose Exculpatory Evidence. 


I. Scope of the Duty 


". . , The standard conduct imposed on the prose- 
cutor is determined in part by the reliability of the 
evidence, its accuracy when it is compared with all 
the other evidence, and its probative value® ss 
Nebraska Law Review, Vol. 42, No. 1 
Il. Policy Considerations 


A. Why is Pretrial Discovery Necessary? 


", . .It is also the duty of the state to seek the 


truth rather than to achieve a record of indis- 
criminate convictions by concealment and sur- 


prise. If pretrial discovery is found necessary 


(8) 
to perpetuate these principles, it should be 
extended as a matter of right. The fact that 
the state may somehow be burdened by dis- 
playing evidence before trial, when weighted 
against the possibility that the defendant may 


not be given a fair opportunity to defend himself, 


: ~: aa - 12 
Secame a subordinate consideration. 


(9) 
Statement of Point 


When the United States attorney in his opening remarks in 
the voir dire and in his closing address to the jury made a gratu- 
| 


: - | 
itous reference to the death of the decedent, . to bolster his' case, 


without introducing evidence of the death of the decedent duri g the 


trial, he prejudiced the rights of the accused to a fair trial. 
\ 
With respect to Point 1, appellant desires the Court’ to 


read the following pages of the reporter's supplemental transcript: 


, ©, and 19) | 


The gratuitous reference to the death of the complainant with- 


out the introduction of an autopsy report led the jury in view of the 
viciousness of the beating sustained by the complainant at his 


| 
advanced age ineluctably to the conclusion that the assault was 


a proximate cause, or a substantial factor at least, a contributory 


cause of the death of the decedent. 


(10) 
Summary of Argument 
Point I 
. necessary and material element of the crimes of assault 
with a deadly weapon and mayhem is that the Government must 
prove that the person to be charged with saic offenses, if acting 
in seif defense, exceeded the scope of self defense and at this point, 
the accused's conduct deprived him of his reliance upon the doctrine- 
of-self-defense. It was incumbent upon government's counsel to 


prove this to the jury beyond a reasonable doubt without resorting 


to any gratuitous reference to the deeth of the complainant to bolster 


his case. 

The appellant contends that the gratuitous reference to the 
death of the decedent when confronting the charges of assault with 
a deadly weapon and mayhem caused the jury to lose its perspective 
of the trial and give consideration to the death of the complainant 


as the outcome of the fight. 


(11) 
Argument 
Point I 

When the United States attorney in his opening remake in 
the voir dire and in his closing argument to the jury made 2 gratu- 
itous reference to the death of the decedent, to "bolster his case," 
without introducing evidence of the death during the trial, he pre- 
judices the rights oi the accused to a fair and impartial ete 

With respect to Point I, appellant desires the Court to read 
the following pages of the reporter's supplemental! transcript: 
TR.. 5, 6, and 19 inclusive. 
(Original record: indictment) 

Under the indictment the Government was compelled to 
prove that the complainant Henry Griffin had been hit and that he 
had suffered a loss or impairment of a limb or organ of the body. 


The indictment specifically charged the appellant William Lonnie 


Miller with having hit the complainant with a crowbar after obtain- 
ing possession of it from said complainant and maiming him with 
his knife by inflicting multiple cuts thereon thereby causing the com- 


plainant to lose sight of his right eye. The Government was re- 
quired to do this without any oral suggestion of the death of ithe 


complainant or without suppression of evidence of the autopsy 


report which if introdtved may have caused the jury to reach a 


verdict contrary to the one which was reached. 


The appellant relies on Griffin V: United States, 87 U.S. 


D. . 24 999 (1959), and Barbee V. Wayden 
F. 2€ S42 (4th Cir. 1904), and further contends that if the 


si itt:n ~aumissibic 2 seiulcest had been met the withholding 


of evidence amounted to a denial of dte process if the governmen 


eferse did not. 

e heipful at this 
stage to comprehend what the defendant is relying upon when he 
spesks of the “admissible and useful test." Baxter Griffin was 
convicted of murder in the first degree in the U.S. District Court 
for the District of Columbia. His counsel sought a new trial on 
the basis of newly discovered evidence. . . which evidence was the 
uncommunicated threats of the decedent and an open knife found in 
his pocket by the morgue attendant. The United States District 
Court for the District of Columbia denied the request for a new 
trial and the United States Court of “ppeals for the District of 
Columbia Circuit affirmed without opinion. The Supreme Court 
granted certioraiand remanded the case "with instructions to decide 
in the first instance, what rule should prevail in the District of 
Columbia with respect to the admissibility of uncommunicated 
threats” of the deceased against the accused. The ultimate question 
for consideration was whether the District Court erred in refusing 
to grant a new trial when it appeared that after the homicide an 
open penknife was found in the same trouser pocket of the deceased 


in which his hand was and the prosecutor knew at the time of the 


(13) 


trial that such testimony was available but neither produced it 
in Court nor disclosed it to the defendant. The United St 


! 
> or ranudate, Edgerton, Circuit judge, hele that 
| 
evidence of uncornn.vnicuted threats was admissivie es teairing 


on the question of wh2t the victim's apparent intent was. . io 


The case was ordered reversed, and case was iemanded td grant 
a new trial. 

The Griffin Case decision enunciated the "admissible and 
usefui test." Namely, if the evidence is admissible and aseful 
to the defendant it should not be suppressed or remain ondis- 


closed. In the instant case it was the autopsy report. 
The Court of Appeals in the Griffin case does not make its 


sole criterion the knowledge possessed by the Government's 


counsel vs. that possessed by defense counsel it goes 2 bit further 


and says'™ While we agree that the evidence which is claimed to 


have been suppressed must be reasonably considered to be ad- 


missible and useful before suppression may be said to exist, this 


is not the sole test in determining when a suppression of evidence 


can be said to amount to a denial of due process. Not only must 
the evidence withheld be admissible and helpful, but it must be 


such, if it had been offered in evidence as would be capable of 


clearing or tending to clear the accused of guilt - i.e., itimust 


be exculpatory. "' 


\ 
During the instant trial the Government called a medical 


‘y-) 
witness by the name of Dr. George Helo of the Washington Hospital 
Center who testified that he was an inters at the time the comp!ain- 

acy section for treatment who 
testified further as 
Tae itnesse’ 
when the complainant was receiving out-patient treatment. 
No mention is made dy Dr. Helo of the death of the com- 

ce made to an autopsy report although 

the Government had immediate access to same. 


The Maryland State Court of Appeals when confronting a 


similar suppression problem as in the instant case said in Brady 


V. State, 226 Md. 422, 174 A2d 167 (1961), "We held that the 
suppression or withholding by the State of material exculpatory to 
an accused is a violation of due process even if, as here, the with- 
holding is not the result of guile. In that case, the State contended 
that the evidence withheld, which was an extra judicial confession 
of admission by a third party that he had committed the offense 
for which the defendant was tried was inadmissible." 

The Maryland Court of Appeals concluded in Brady that the 
Brady and Griffin rule rested on the principal of fairness and con- 
cluded that the undisclosed confession of a co-defendant was admis- 
sible in evidence for the jury to consider. The Court said, 'We 
think that Boblit's undisclosed confession might have been usable 


under any test of fairness and could not be regarded as inadmissible 


(15) 
in any manner in Brady's defense. 
In People V. Fisher, Gen. Sess. N. Y.C., 23 Misc. 2a 391, 
192 N.X.S. 2d 752; the State's attorney had offered a gun _ evi- 
dence, with knowledge that it was not the gun used in the homicide. 


Mitchell D. Schweitzer, J.,. held the offer of the gun in evidence 


under such a set of circumstances deprived the accused of a fair 


trial in that, absent any ballistic proof, the admission. of the gun 


must have influenced and convinced the jury that such gun was the 
murder weapon used. | 

The Court concluded by saying ''The suppression or with- 
holding of material evidence by the prosecution which is favorable 
to a person accused of a crime is a violation of due Socaee of 
law and renders a conviction void." It stands on the same footing 
as would the knowing use of perjured testimony ”'to procure the 
conviction and imprisonment of a defendant and is inconsistent 
with the rudimentary demands of justice as is the obtaining a like 
result by intimidation?" : 

In the instant case, the gratuitous suggestion of the death 
of the complainant (TR. 5, 6, and 19) without introducing evidence 
of said death amounted to a suppression or nondisclosure of death 
of the decedent, which tended to impair the rights of the accused 


to a fair trial. 


An analogous set of circumstances confronted the peti- 


tioners in James V. Giles et al, Petitioners V. State of Maryland 


o, “nN 
Ct. 793, 3860 U.S. 66; 17TL. ed. 2d 737 (1965). In 
Giles, the State's attorney suppressed evidence of the fact that 
the prosecutrix had fled a rape charge against another defendant 


t and had rnade an attempt on her life, both of 


these events transpiring subsequent to the charges against the ap- 


titiorners were conv.cted of rape by the Maryland 
corviction proceeding aileging that 
the prosecution denicd them cue process of law Dy suppressing 
evidence favorable to them and by the knowing use of prejured 
testimony ageinst them. 

On certiorari, the Supreme Court of the United States vacated 
the jud: the Maryland Court of Appeals and remanded the 
case to that Court for further proceedings. 

In United States of America ex rel Cleveland Thompson, 
Appellant V. Charles L. e¢, Warden, Allegheny County Jail 221 
F2¢ 762 (3rd Cir. 1955) appellee,the nondisclosure problem was 
once again before the Court. In this case, defendant was under 
sentence of Geath for first degree murder. The arresting officer 
had informed the! prosecutor tefore trial that the prisoner had 
been under the influence of liquor at the time of arrest, that his 
clothes were torn end he was "messed up" and other officers told 
the prosecutor similar statements. The prosecutor failed to intro- 
duce this testimony but called to the stand one officer who testified 


thet the prisoner was not drunk at time of arrest. 


17) 


The Court of Appeals (3rd Cir.) McLaughlin Circuit judge, 


held that habeus corpus wae availabie to such pri-oner on che 


EG Das Llp. secitn vf evidence ray ve 2 denial of \due 


process when it is vital evidence, rnateria: to the issues of guist 
or penalty. 

In William B. Barbee V. Warden already cited, the sup- 
pression problem was cgain before the Court of Maryland. To 
cite the facts briefly: The defendant was convicted of the charges 
of assault with intent to kill a police officer having allegedly shot 
him, and of unauthorized use of a motor vehicle. The evidence 
disclosed that the defendant's revolver was offered in evidence, 
partial identification was made of same by several witnesses as 
being the weapon used in the shooting, reports of ballistics and 
finger prints test made by the police department tended to show 
that a different revolver was used. Despite this fact, the prose-~ 
cutor did not disclose their existence and defendant was con- 
victed. The defendant filed a petition of habeas corpus attacking 
his conviction in the State Court. The United States District 
Court for the Eastern District of Maryland at Baltimore, Roszel 
C. Thompson, J., denied the petition and petitioner assestca! 

The Court of Appeals, Sobeloff, chief judge, reversed and penaniea 
on the ground that had the result of ballistics test and finger prints 
been introduced in evidence they would have been relevant enough 


to have exculpated the defendant. 


as) 
Again reference is made to Griffin V. United States and 
Judge Edgerton's succinct statement ''The case emphasizes the 
> sy the prosecution of evidence that may 
reasonably be considered admissible and useful to the defense. 
When there is scd ttinl room for douost, the prosecution is not 
to decide for the court what is adinissibie or for the defense what 
is useful. 
suppression of the autopsy report 
ty the United States attorney which would have disclosed the cause 
of Mr. Griffin's death left him (the United States attorney) in the 
position of deciding that the autopsy report was inadmissible and 
not useful. 
Perhaps a note from Columbia Law Review Vol. 60 1960 
p. 860 under its heading entitled Scope of the Duty which refers to 


13 


the duty of a prosecutor may be helpful. . . Two cases ~ both in 


the Third Circuit, have set aside convictions on the ground that 


14 violated 


failure to disclose existence of exculpatory evidence 
the due process clause. The tenor of these cases seem to be that 


nondisclosure constitutes a denial of due process when the court 


finds that it is reasonable that a different result would have been 


13. See United States ex rel Thompson V. Dye, 221 F. 2d 763 
(3rd Cir. 1955), United States ex rel Almeida V. Baldi, 195 
F. 2d 815 (3rd Cir.), Cert denied, 309 U.S. 904 (1953). 


14. The Court in these cases did not articulate a difference 
between active and passive nondisclosure. 


(9) 
reached had the evidence been made available to the defense, It 
may be improper to accept these cases as indicative of a general 
ruie because of tue highiy persausive facts upon which they were 
decided. 

4 note from the Nebraska Law Review Vol. 42, No. 1, pp- 
151-154 under the Yeading Il Policy Consideration A. Why is Pre- 
trial Discovery Necessary?; might shed further light upon the 
instant suppression problem and how it has come to be regarded 
in other jurisdictions it says Under our American system of 
Criminal Law, the accused is presumed to be innocent until oe 
has a fair opportunity to prepare his defense and is then proved 
guilty beyond a reasonable doubt. It is also the duty of the State 
to seek the truth rather than to achieve a record of indiscrizninate 


convictions ky concealment or surprise." If pretrial discovery 


is found to be necessary to perpetuate these principles, it should 


extend as a matter of right. The fact that the state may somehow 
be burdened by displaying evidence before trial when weighted 
against the possibility that the defendant may not be given a fair 
opportunity to defend himself, becomes a subordinate consider- 
ation. 12 

The Nebraska Law Review article has a very germane 
section on the use of scientific reports and their applicability to 


the instant case the article states on pp. 152-154 (2) Items of 


Se 
iz. ABA... Canodn-of Professional Ethics, Canon 5. 


(20) 


Evidence and Scientific Reports: 


‘In many cases the most damaging evidence against 
the Gefend-nt are fingerprints on a weapon, @ scien- 
tific report on tloodstains, a ballistic test or an 
autopsy report. Even if these reports may not be > 
admissibie at trial, their results often prove 
innocence as well as guilt, and for that reason, 
may be cuite vital to the defense for impeachment 
purposes. .." 
Grave injustice may be done if scientific studies which tend 
| 
to show innocence are never made known to the defense counsel and 


are never introduced at trial ‘Because of the great probative value 
| 
of such tests or reports and because of the extreme difficulty and 


expense of private duplication, such reports should be freely dis- 


coverable. If a report on an jtem of evidence is the essence ofa 


case, it would seem particularly unfair to withhold access from 


the defendant." 
A summary of all the Government's evidence fails to 
| 


establish a nexus between the assault and mayhem and the sub- 


sequent death of the decedent despite the Government's counsel's 


| 
gratuitous oral reference to the death of the decedent without the 


supporting evidence of an autopsy report. 
Conclusion 


In conclusion this Court, in view of the foregoing, should 
reverse the judgment below and cause a judgment to be entered 


therein for appellant. 
JOHN M. NEWSOME: 
Attorney for appellant 
2000 Ninth Street, N. We 
Washington, D. Ce. 20001 
DEcatur 2-7600 
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ISSUES PRESENTED * 


In the opinion of appellee, the following issues are 
presented: 


1. Whether the prosecutor attempted to imply that the 
complainant’s death was caused by appellant, where he 
unequivocally informed the jury that the complainant 
died from causes unrelated to the injuries inflicted upon 
him by appellant. 

2. Whether the prosecutor suppressed or failed to dis- 
close the existence of an autopsy report, where appellant 
never requested it and the record does not show that it 
was ever in the prosecutor’s possession or that it would 
have been useful to appellant in light of the stipulation 
that the complainant’s death was not caused by the in- 
juries inflicted by appellant. 


* This case has not been previously before this Court. 
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BRIEF FOR APPELLEE 


COUNTERSTATEMENT OF THE CASE 


By indictment filed on August 19, 1968, appellant was 
charged in two counts with assault with a deadly weapon 
and mayhem, in violation of 22 D.C. Code $§ 502 and 506. 
He was tried by a jury in the District Court before Judge 
Gesell on March 12 and 13, 1969, and was found guilty 
on both counts of the indictment. Thereafter, on April 
17, 1969, appellant was sentenced to a term of imprison- 
ment for two to ten years on each count, the sentences to 
run concurrently. This appeal followed. 


(1) 


> 
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The Government’s Case 


On May 10, 1968, Mr. Henry Griffin was stabbed re- 
peatedly with a knife and beaten about the face and body 
with a crowbar. His injuries required hospitalization for 
a period of eleven days, and he lost all vision in his right 
eye. On June 1, 1968, appellant was arrested and charged 
with assaulting Mr. Griffin with a deadly weapon. A 
preliminary hearing was held in the Court of General 
Sessions on June 18, 1968. At the preliminary hearing 
Mr. Griffin, who was sixty-seven years old, testified that 
on May 10 he lived at 1418 Columbia Street, Northwest, 
in an apartment on the first floor. His stepdaughter, Mrs. 
Francina Williams, and her four children lived on the 
second floor at that same address. Appellant was his ~ 
stepdaughter’s boy friend and was often present at his 
home. 

On May 10, 1968, appellant was at home. Mr. Griffin 
testified that some time that night, after he had gone to 
sleep, he was awakened by his stepdaughter’s screams of 
“Don’t cut my throat.” (Tr. 6). He ran upstairs and saw 
appellant holding a knife to his stepdaughter’s throat. 
Mr. Griffin testified that he rushed in, attempting to pull 
appellant off his stepdaughter (Tr. 11). Appellant then 
turned and cut Mr. Griffin with the knife. Mr. Griffin 
stated that he did not possess any weapon that night and 
never attempted to hit appellant with any weapon. A 
short while later, after appellant had returned from a 
trip to the store, appellant again hit Mr. Griffin numer- 
ous times with a crowbar, damaging his eye and breaking 
his wrist. During the preliminary hearing appellant and 
his counsel were present, and Mr. Griffin was cross- 
examined fully by appellant’s counsel. Some time be- 
tween the date of the preliminary hearing (June 18, 
1968) and the trial (March 12, 1969) Mr. Griffin died ? 


2 Appellant was represented at the preliminary hearing by the 
same attorney who later represented him at the trial. 


2 The record is not clear as to exactly when Mr. Griffin died, but 
apparently it was some time in January of 1969 (Supp. Tr. 6). 
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of causes unrelated to this assault (Supp. Tr. 6, 27).’ 
At the trial Mr. Griffin’s direct examination at the pre- 
liminary hearing was read to the jury by the prosecutor, 
and his cross-examination was read to the jury by defense 
counsel. 

The remainder of the Government’s case consisted of 
testimony of two Metropolitan police officers and a doctor 
from the Washington Hospital Center, as well as the in- 
troduction into evidence of the crowbar and the knife. 
More specifically, Officer Charles D. Butler testified that 
when he arrived on the scene, after receiving a radio run 
to go to that address, he observed Mr. Griffin lying on 
the ground covered with blood (Tr. 18). Next to Mr. 
Griffin on the ground the officer observed and recovered 2 
knife and a crowbar, each of which was also covered with 
blood (Tr. 19). Mr. Griffin was described by the officer 
as being in a semi-conscious state and in a great deal of 
pain. Mr. Griffin was able to tell the officer, however, that 
it was appellant who inflicted these injuries upon him 
(Tr. 24). Officer Bobby R. Moore then testified that he 
arrived on the scene with Officer Butler, observed Mr. 
Griffin lying on the ground, called an ambulance, and 
subsequently, on June 1, 1968, arrested appellant at that 
address. Officer Moore further stated that at the time of 
his arrest appellant had no visible injuries to his person 
(Tr. 49). Doctor George Helo then testified as to the 
extent of Mr. Griffin’s injuries on May 10. He verified 
that Mr. Griffin was admitted to the hospital on May 10 
and remained there for a period of eleven days (Tr. 32- 
36). Doctor Helo testified in great detail that Mr. Grif- 
fin had suffered numerous lacerations, facial swelling and 
fractures, and that the right eye was a “total loss” (Tr. 
86, 44-45). 


2 The supplemental transcript contains the voir dire, opening 
and closing arguments, and the trial court’s instructions. The 
remainder of the trial proceedings are contained in the main 
transcript. The supplemental transcript will be hereinafter re- 
ferred to as “Supp. Tr.,” and the main transcript as “Tr.” The 
preliminary hearing transcript will be referred to as P.H. Tr. 
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The Case for the Defense 


The defense at trial consisted of the testimony of ap- 
pellant’s girl friend, Francina Williams (Mr. Griffin’s 
, Oscar Williams (Francina’s twelve-year 
old son) and appellant himself. All three of these per- 
sons testified, albeit with numerous inconsistencies, that 
Mr. Griffin attempted to hit appellant with a crowbar 
and that appellant took it away and hit him with it. 
They also testified that appellant stabbed Mr. Griffin 
after taking the crowbar away from him. 

Specifically, Mrs. Williams testified that on the evening 
of May 10 she and appellant had been drinking. When 
they returned to her apartment they began arguing over 
financial matters. At that time Mr. Griffin “pushed the 
door open” and tried to hit appellant with a crowbar 
(Tr. 60). She denied that appellant ever held a knife 
to her neck or that she screamed (Tr. 59). She testified 
further that appellant then threw Mr. Griffin out of the 
apartment and later left to go to the store. When ap- 


pellant returned, Mr. Griffin opened the door and hit him 
on the head with the crowbar. On cross-examination she 
was impeached by her prior testimony at the preliminary 
hearing and then admitted that appellant first took the 
crowbar away from Mr. Griffin and then stabbed him 
numerous times with the knife (Tr. 74-81).° 


4 Defense counsel argued to the jury that appellant acted only 
in self-defense. The Government's theory was that appellant as- 
saulted Mr. Griffin first, but even if appellant acted in self-defense, 
he used excessive force. 


$ At the preliminary hearing Mrs. Williams was asked the fol- 
lowing questions by the court and gave the following answers: 


THE COURT: Your father had the crowbar and this Mr. 
Miller took it away from your father and then knifed him? 
THE WITNESS: Yes, sir. 
THE COURT: What was your father doing while he was 
being knifed? 
THE WITNESS: Trying to protect himself. 
(P.H. Tr. 15.) This colloquy was introduced into evidence during 
the trial to impeach Mrs. Williams. Upon cross-examination she 
admitted that this was a true and correct synopsis of what occurred 
on May 10 (Tr. 78-82). 


5 


Oscar Williams testified next and stated that although 
he was in the same apartment he did not hear appellant 
and Mrs. Williams arguing because they were only hav- 
ing a “quiet conversation.” (Tr. 88-89, 94). He then 
stated that Mr. Griffin tried to hit appellant with the 
crowbar. He said that he did not see appellant cut Mr. 
Griffin with the knife because he went back into the 
apartment in the middle of the “fight” between appellant 
and Mr. Griffin (Tr. 92-99). 

Appellant provided the final defense testimony. He 
stated that Mr. Griffin, for no apparent reason, tried to 
attack him with the crowbar. He denied arguing loudly 
with Mrs. Williams and denied holding a knife to her 
throat (Tr. 105). Appellant testified that when he came 
back from the store Mr. Griffin hit him in the head with 
the crowbar. On cross-examination appellant admitted 
taking the crowbar away from Mr. Griffin and hitting 
him with it several times (Tr. 129). He also admitted 
cutting Mr. Griffin with the knife several times and ad- 
mitted also that the knife was his. After this encounter 
appellant left the scene and went to Alexandria because 


I had never hit nobody the side of the head with a 
crowbar before and I didn’t know how bad he was 
hurt. 


(Tr. 114). Appellant claimed to have been cut in the 
head on May 10 but said that he did not go to the Alex- 
andria Hospital until two days later. His wound did 
not require hospitalization (Tr. 112-113). In sum, ap- 
pellant claimed that he acted only in self-defense. 

After closing arguments by counsel and instructions by 
the trial judge, the jury retired to deliberate. A little 
over one hour later they returned a verdict of guilty on 
both counts of the indictment (Tr. 134-185). 
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ARGUMENT 


I. The prosecutor unequivocally informed the jury that 
the complainant’s death was due to causes unrelated 
to the injuries involved in this case. 

(Supp. Tr. 5-6, 21; Tr. 51) 


Appellant contends that the prosecutor’s remarks dur- 
ing his votr dire examination and closing argument de- 
prived him of his right to a fair trial. His suggestion, 
however, that the prosecutor implied that the complain- 
ant’s death was caused by the injuries in this case is 
without foundation in the record. 

Appellant quotes to this Court the prosecutor’s state- 
ment, during the voir dire examination, that the com- 
plainant “was deceased and will not be available to testify 
at the trial [sic].”* He omits mention, however, of the 
prosecutor’s further statement seconds later (Supp. Tr. 
5-6) : 

{YJou will hear read to youa... transcript given 
by Mr. Henry Griffin at a prior proceeding in this 
case before he died. He did die in January of this 
year from something unrelated to this incident. (Em- 
phasis supplied.) 


Later, at page 6 of his brief, appellant again points to a 
similar reference to the complainant’s absence by the 
prosecutor during his closing argument. Once more, how- 
ever, he omits 2 portion of the final arguments by coun- 
sel. Indeed, appellant’s own counsel reminded the jury 
at the inception of his closing argument that: 


You are to keep in mind that Mr. Griffin died of an 
independent cause. You heard that testimony yes- 
terday that he died of an independent cause, totally 
unrelated cause. 


«Brief for Appellant at 6. What the prosecutor actually said 
was: “He [the complainant] is at the present time deceased and 
will not be available here to testify at the trial” (Supp. Tr. 5). 
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(Supp. Tr. 27). Thus both the prosecutor and defense 
counsel, at the beginning and again at the end of the 
trial, explained to the jury that the complainant’s injuries 
were not caused by appellant’s blows. Moreover, defense 
counsel did not request the trial judge to instruct the 
jury on this matter. Indeed, appellant’s counsel indi- 
cated his complete satisfaction with the instructions as 
they were given (Tr. 51). Having made no objections 
and acquiesced in these procedures at trial, appellant 
should certainly not be heard to complain about them for 
the first time on appeal. Scott v. United States, 115 U.S. 
App. D.C. 208, 317 F.2d 908 (1963); Karikas v. United 
States, 111 U.S. App. D.C. 312, 296 F.2d 434 (1962); 
Harris v. United States, 112 U.S. App. D.C. 100, 299 
F.2d 931 (1962) ; Thomas v. United States, 106 U.S. App. 
D.C. 5, 268 F.2d 581 (1959); FED. R. Crim. P. 52(b). 
The jury was informed in no uncertain terms that Mr. 
Griffin’s death was not caused by appellant’s assault. 

In addition, counsel for appellant did not object to the 
admission into evidence of the transcript of Mr. Griffin’s 
testimony at the preliminary hearing nor to the prosecu- 
tor’s explanation of Mr. Griffin’s absence.’ Moreover, he 
suggested no alternative method of informing the jury 
that Mr. Griffin’s death was unrelated to the injuries. 


Il. The prosecutor did not withhold or suppress any evi- 
dence, exculpatory or otherwise. 


Appellant apparently contends that the Government 
suppressed certain evidence (an autopsy report) which 


7In fact, defense counsel himself read to the jury that portion of 
the preliminary hearing transcript which contained Mr. Griffin’s 
cross-examination (Tr. 9-15). 

The Supreme Court has recently reaffirmed the admissibility of 
a transcript of the preliminary hearing testimony of a witness 
when the witness is “actually unavailable, despite good-faith efforts 
of the [Government] to produce him.” California v. Green, 90 S.Ct. 
1981, 1938-89 (1970). See also Pointer v. Texas, 380 U.S. 400, 407 
(1965) ; United States v. Allen, 409 F.2d 611 (10th Cir. 1969) ; 
cf. Barber v. Page, 390 U.S. 719, 725-26 (1968) ; Mattox v. United 
States, 156 U.S, 237 (1895). 
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might have been “useful” to him at trial." This conten- 
tion is also untenable. 

Appellant seems to be relying upon the dictates of 
Brady v. Maryland, 373 U.S. 83 (1963),” and Griffin v. 
United States, 87 U.S. App. D.C. 172, 183 F.2d 990 
(1950). The Government, of course, recognizes its obliga- 
tions in the area of pretrial discovery under Brady and 
Levin v. Clark, 183 U.S. App. D.C. 6, 408 F.2d 1209 
(1968)." In the instant case, however, appellant chose 
not to file any discovery motions under Rule 16, Feb. R. 
Crm. P. Moreover, the record is barren of any mention 
of an autopsy report. There was no request made during 
the trial for any such report, and there is nothing in the 
record which even intimates that the Government had 
possession of such a report or if there was ever an au- 
topsy conducted. What the record does show, however, is 
that no autopsy report was ever proffered for admission 
into evidence by the Government or mentioned by the 
defense. 

The availability or possible use of an autopsy report 
was moot in any event, since the prosecutor and appel- 
lant’s counsel both agreed, and so informed the jury, that 
the cause of Mr. Griffin’s death was not related to ap- 
pellant’s trial in any way. Thus such a report would 
have been mere surplusage and of no use whatever to 
appellant. 

On the instant record the teaching of Brady, Levin and 
the spate of other cases cited by appellant is inapposite. 
In Brady the Court ruled: 


*® Although it is not entirely clear from appellant’s brief, he seems 
to be arguing that the Government either suppressed or refused 
to disclose an autopsy report on the death of Mr. Griffin. 


? Insofar as he bases his argument upon Brady, appellant prefers 
to rely upon the language of the Maryland Court of Appeals in 
Brady v. State, 226 Md. 422, 174 A.2d 167 (1961) rather than the 
later Supreme Court decision. 


- 30 See also this Court’s earlier opinion in Levin v. Katzenbach, 124 
US. App. D.C. 158, 363 F.2d 287 (1966). 
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We now hold that the suppression by the prosecution 
of evidence favorable to an accused upon request 
violates due process where the evidence is material 
... to guilt .... (Emphasis supplied.) 


$78 U.S. at 87. In the case at bar appellant made no 
such request for an autopsy report. We recognize that in 
Levin this Court remanded for a new trial because of the 
Government’s failure to disclose certain evidence, consist- 
ing in part of a statement of a material witness which 
the Court held was both relevant and material to the 
issues in the trial. Here, however, appellant has failed 
to make even a minimal showing of relevancy or material- 
ity, nor could he do so on this record. We submit, there- 
fore, that this case comes within neither Brady nor 
Levin. The remaining cases cited by appellant are equally 
inapposite.™ 


11 Griffin v. United States, 87 U.S. App. D.C. 172, 183 F.2d 990 
(1950) involved the prosecutor’s willful suppression of material 
and possibly exculpatory evidence (the existence of an open knife 
in the decedent’s pocket). Giles v. Maryland, 386 U.S. 66 (1965) 
condemned the prosecutor’s use of false testimony and a willful 
failure to disclose certain police reports in his possession. In 
Barbee v. Warden, 331 F.2d 842 (4th Cir. 1964), the court disap- 
proved of the willful nondisclosure of certain ballistics tests which 
indicated that the appellant’s gun was not the gun used in the crime. 
United States v. Dye, 221 F.2d 768 (Sd Cir. 1955) dealt with the 
prosecutor’s knowing suppression of material exculpatory evidence 
in his possession (police officers’ statements). In United States Vv. 
Baldi, 195 F.2d 815 (3d Cir.), cert. denied, 8309 U.S. 904 (1953), the 
prosecutor knowingly suppressed vital evidence (a blood-stained 
bullet) which tended to lessen appellant’s guilt. We submit that 
none of these cases has even the slightest bearing on the instant 
case. 
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CONCLUSION 


WHEREFORE, it is respectfully submitted that the judg- 
ment of the District Court should be affirmed. 


THoMas A. FLANNERY, 
United States Attorney. 


JoHN A. TERRY, 
MICHAEL J. MADIGAN, 
Assistant United States Attorneys. 
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